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Abu Zubaydah has been a prisoner at Guantanamo Bay for 15 years. He’s asking the
Supreme Court to allow his lawyers to depose the two men who oversaw his torture.

One of the longest-held prisoners in the U.S. global war on terror is finally getting a day in
court. Sort of. The prisoner, Abu Zubaydah, who has never been charged with a crime, has
been waiting 14 years for a federal judge to rule on his habeas corpus petition that challenges
the legality of his detention. But next week, the Supreme Court will hear arguments on a
separate case: Zubaydah’s request that he be permitted to take testimony from the two CIA
contractors who oversaw his torture.

The Trump administration intervened to block public disclosure about how Zubaydah was
treated while in U.S. custody, or even where he was held, and the Biden administration is
continuing the fight. In its Supreme Court briefs, the administration has cited an array of
arguments against allowing the two men to be deposed, citing everything from the state secrets
privilege, which shields highly sensitive government information from being revealed in civil
litigation, to the plot of the Oscar-winning thriller “Argo.”

Zubaydah'’s case has reached the Supreme Court circuitously, beginning with an investigation
in Poland five years ago into whether any of its government officials were complicit in
Zubaydah'’s detention and torture. The United States has refused to cooperate with the Polish
prosecutors, citing national security concerns.

The Polish investigators asked for help from Zubaydah’s lawyer, who in turn sought to take the
depositions of psychologists James Mitchell and Bruce Jessen. Paid more than $80 million,
they were the principal architects of the CIA’s “enhanced interrogation techniques” — the
agency’s euphemism for waterboarding prisoners, slamming them against walls, forcing them
into a coffin-sized box, depriving them of sleep for days at a time and other forms of torture.
Zubaydah was the first prisoner on whom Mitchell and Jessen tested their techniques,
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according to a Senate Intelligence Committee report released in 2014.

After the CIA seized Zubaydah in Pakistan in March 2002 and secretly took him to a black site
in Thailand, Bush administration officials asserted that he was al-Qaida’s third-highest-ranking
leader. The government has since acknowledged that he was not a senior terrorist leader and
that he had no known connection to the 9/11 attacks. He had been in and out of Afghanistan
and Pakistan for nearly a decade and had suffered a serious head injury while fighting against
the Soviet-backed government. Intelligence officials concluded he was more of a facilitator,
providing false passports, housing and other arrangements for men, some potential terrorists,
who moved between the two countries.

“He wasn’t hatching plots and giving orders,” Robert Grenier, the CIA station chief in Islamabad
when Zubaydah was being monitored and eventually seized, wrote in his book “88 Days to
Kandahar.” “l did not expect that he would know the time or place of the next attack.” However,
in Washington, CIA officials were convinced that Zubaydah knew about plans to attack the
United States, and Mitchell was determined to extract the information, according to
declassified documents.

After being waterboarded 83 times in Thailand, Zubaydah had still not revealed any “actionable
intelligence,” cables from Thailand to Langley reported. Later, interrogators would conclude he
knew nothing about al-Qaida’s plans.

He did, however, send FBI agents on futile investigations as he tried to end the torture. At one
point, interrogators in Thailand asked Zubaydah a hypothetical question: If you were going to
carry out an attack in the United States, where would you do it? The Statue of Liberty and the
Brooklyn Bridge, Zubaydah answered. This led New York City to impose security measures
“not seen since the first months after the Sept. 11 terrorist attacks,” The New York Times
reported.

In December 2002, when journalists began asking questions about a black site in Thailand, it
was shut down, and Zubaydah was secretly transferred to Poland.

For years, the Polish government denied the existence of a CIA detention site. But after the
2014 Senate Intelligence report and after the European Court for Human Rights ruled in 2015
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that it was “beyond a reasonable doubt” that Zubaydah had been held in Poland, Polish
prosecutors began their investigation. Invoking a mutual legal assistance treaty, which commits
each country to support the other’s criminal investigations, Warsaw asked Washington for
assistance. Their request went unanswered.

Joseph Margulies, one of Zubaydah’s American lawyers, realized that the Polish investigation
offered an opportunity to make public at least some of what had been done to his client at the
black sites and might lead to his release. Invoking a federal law that allows an interested party
to gather evidence in support of a foreign investigation, he asked a court to compel the
depositions of Mitchell and Jessen. The Trump administration immediately intervened. It
asserted the state secrets privilege to block the depositions, contending that the testimony
would formally confirm or deny that the CIA operated a clandestine detention center in Poland.

As the Bureau of Investigative Journalism, a nonprofit organization in London, put it in a brief
recently filed with the Supreme Court in support of Zubaydah, “Study after study, report after
report, emerging from the CIA, DOJ and SSCI, along with flight record after flight record, flight
invoice after invoice, have confirmed, in graphic and granular detail, what the world already
knows: that the CIA had black sites in Thailand, Poland, Romania, Lithuania, Afghanistan and
Guantanamo Bay.”

Even the former Polish President Aleksander Kwasniewski has acknowledged that the CIA had
set up a black site in his country. “Of course, everything took place with my knowledge,” he
told Poland’s leading newspaper, Gazeta Wyborcza, in 2012. “The President and the Prime
Minister agreed to the intelligence co-operation with the Americans, because this was what was
required by national interest.”

None of this has slowed the U.S. government’s efforts to avoid acknowledging what is now
accepted fact. In their briefs, government lawyers argue that the Polish site, if it ever existed,
remains a state secret because the federal government has never officially admitted to its
existence. They contend that all those public reports and statements could be part of a CIA
disinformation campaign. The lawyers cite as evidence the book and movie “Argo,” which
chronicles how the CIA rescued Americans hiding out in Iran by posing as a film crew. (As
many commentators pointed out, the movie takes considerable liberties with the facts, adding,
among other things, a chase through an airport that never occurred.)

The government’s Supreme Court brief relies primarily on United States v. Reynolds, a 1953
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case regarding the crash of an Air Force B-29 near Waycross, Georgia. When the families of
three civilian engineers killed in the crash sought a copy of the accident report and witness
statements, the Air Force refused to turn over the documents, asserting that they contained
classified information about a secret mission. In a landmark decision, the Supreme Court
upheld the government’s claim and, for the first time, formally recognized the state secrets
privilege.

Forty-seven years later, the Air Force declassified the documents. They contained no reference
to a secret mission. “Instead, the report told a horror story of incompetence, bungling, and
tragic error,” Garry Wills wrote in The New York Review of Books.

Raymond Bonner is a regular contributor to ProPublica. He is producing a documentary with
Alex Gibney about Abu Zubaydah and the CIA’s interrogation program called “The Forever
Prisoner,” which is scheduled for release in December.
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